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BEFORE MYERS, P.J., BARNESAND ISHEE, JJ.

ISHEE, J., FOR THE COURT:
1.  After atrid, Larry Walker was convicted in the Lawrence County Circuit Court of carjacking,
kidngpping, and attempted forcible sexua intercourse. For each count, Walker was sentenced to serve

atermof lifewithout digibility for parole in the custody of the Mississppi Department of Corrections, with



al sentences to run consecutively.  Aggrieved by the judgment againgt him, Walker gppeded. He now
assertsthree assgnmentsof error. Finding error, wereverse and remand for anew trid in accordancewith
thisruling.

FACTS
12. Onthe night of August 25, 2001, sixteen-year-old B.D. was driving her father’ struck to visit her
mother when she stopped at a convenience store in Monticello, Missssippi to get a bottle of water. As
she was getting back into the truck, Walker approached her from behind and told her that he had apistol.
Walker ordered B.D. to get into the truck and she would not get hurt. B.D. got into the truck, did over
on the seat, and Walker got behind the whed!.
13.  Waker drove away from the convenience store and headed south on Highway 27. After
attempting severd stops, Waker turned down Manning's Crossing Road, stopped in afidd, and turned
off the truck’ sheadlights. Heingtructed B.D. to remove her clothing from thewaist down and to lie down.
After she did this, he attempted to have intercourse with her, but was unsuccessful. Walker told B.D. she
would not get hurt if she cooperated, and that she had to perform oral sexonhim. In the darkness, B.D.
pretended to use her mouth, but used her hand instead. Walker gjaculated on her face and shirt.
14. On February 19, 2002, Waker was indicted by a Lawrence County grand jury for car jacking,
kidnapping, attempted forcible intercourse, two counts of sexud battery, and robbery. Waker’ sfirst trid
began on January 14, 2004. The trid took placein Marion County by order by Walker for a change of
venue. Thejury found Waker not guilty for one count of sexual battery and robbery. The jury could not

reach averdict as to the other charges.



15.  Waker ssecond trid wasa so hdd inMarion County, onJune22, 2004. Thejury found him guilty
of carjacking, kidnapping, and attempted forcible intercourse. He was found not guilty of the remaning
sexud battery charge. The trid court sentenced Waker as a habitua offender to a term of life
imprisonment on each of the three counts, withthe sentencesto run consecutively and withno digibility for
parole. Aggrieved by thejudgment againgt him, Waker now gppeds. Heassartsthefollowing assgnments
of error: (1) thetrid court erred in overruling Waker’s Batson objection againgt the State for exerciang
peremptory chdlenges in aracidly discriminaing manner; (2) thetrid court erred in overruling Waker's
objectionand not declaring amigtrid concerning B.D.’ s testimony; and (3) the verdict of guilty was against
the overwhelming weight of the evidence.
ISSUESAND ANALYSIS
l. Whether the trial court erred in overruling Walker’s Batson objection
against the State for exercising peremptory challenges in a racially
discriminating manner .
T6. Waker, who is an African American, first contends that the State violated Batson v. Kentucky,
476 U.S. 79 (1986) whenit used peremptory chalengesto methodicaly purge the jury pand of dl but one
African American. Walker asserts that most of the race-neutral reasons given to the tria court were
extremdy weak and pretextua in nature. Specificdly, Waker points to the excluson of Julius Johnson
fromthe jury. Johnson wasinitialy accepted as ajuror because the court determined that the race-neutral
reasons provided by the State were not sufficient. However, after theaddition of another African American

to thejury Johnsonwasremoved. The State contendsthat Johnson was removed because the prosecution

provided arace-neutra reason, namely, that Johnson was inattentive during voir dire by the prosecution.



17. The appropriate standard of review for a trid court’ s findings under Batson is wel established.
The conclusion that a driking party engaged in discrimination is largely a factud finding by the trid court.
Manning v. State, 765 So. 2d 516, 519 (118) (Miss. 2000) (cting Thorson v. State, 721 So. 2d 590, 593
(T4) (Miss. 1998)). Consequently, we must give great deferenceto the trid court’ sfindings of whether or
not a peremptory chalenge was race-neutrd. Id. (ctingld.). Wewill not overruleatria court’ srulingon
a Batson issue absent indication in the record that the ruling was cearly erroneous or agang the
overwhedming weight of the evidence. 1d. (citing Thorson, 721 So. 2d at 593 (14)).

118. In the ingtant case, the State used peremptory challengesonfivejurors, dl of whom were African
American. Lenna Farr was excused after the State argued that her unemployment was a race-neutral
reason. Thetrid court then excused William Jefferson, accepting the reasoning that he was avictim of a
crime and had dedlings withthe digtrict attorney’ soffice. Nakisah Varnado was excused next because she
was onnon-adjudication. Thetria court also excused L atonia Peters, on the groundsthat shewas possibly

illiterate and that she listed the same address asthat of someone the State prosecuted for capital murder.

19.  Wenow turn to the circumstances surrounding the dismissa of juror Johnson, who was the fifth
African American the State sought to strike using a peremptory chalenge. The record reflects the
following:

BY MR. KITTRELL: Your Honor, onJohnsonLane, law enforcement informed us that
they have had the S.O.--or law enforcement has informed us that they’ve had a little
difficultiesinthat area, and dso that he--1 watched Mr. Johnson during the voir dire, and
he was adegp more than he was awake except, of course, when the daughter issue came
up, and he answered spedificdly to Mr. Jones about the daughter. So we would--we
would assert that both hislocationof where he lives, aswel as aso just the inattentionthat
was shown by him during the course of the voir dire.
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BY THE COURT: All right, that will not be a sufficdent reason. He ll be on there. Al
right, he’'s Number 21. (JURY SELECTION CONTINUED--OFF THE RECORD).
All right, we have VictoriaHal as ajuror, and | would say that the reasons givenfor Julius
Johnson would be--

BY MR. JONES: Judge--wdll--

BY MY.HAYS: Your Honor--

BY THE COURT: My whole purpose on Johnson was just to be sure that--cause
normaly--

BY MR. JONES: What isthereason, therace neutral reason to strike. . . VictoriaHall?
They can't just strike her without a race neutra reason.

BY THE COURT: They'rekeeping her, and because they’ re keeping her, I’'m going to
let them strike Julius Johnson, who they wanted to strike to begin with.

710. The State is correct that juror inattentiveness has been accepted as avaid race-neutral reason.

Sevensv. Sate, 806 So. 2d 1031, 1047-48 (1168-71) (Miss. 2001). The case at bar is disinguishable
from Sevens, however. In Stevens, the State presented the following race-neutra reasons to strike the
juror in question: (1) shefailed to complete ajuror questionnaire; (2) she did not follow court directions;

and (3) she appeared inattentive and preoccupied the entiretime. Id. at 1047 (168). Before making a
determination of whether the reason provided was race-neutrd, the court in Stevens inquired if the State
was going to accept the next African American juror. Id. at (69). The State responded that it planned
to accept the next juror who was black. On that understanding, the trid court alowed the juror to be
struck. 1d.

11. Intheindant case, thetrid court initidly included Johnsononthe jury, asit found on the record that

the reasons provided by the State were not race-neutral. The court decided to alow the State to strike



Johnson only after another African American was added to the jury. If the trid court initidly found the
State’ sreasons to be inaufficdently race-neutra, wefall to seehowthe additionof another African American
juror could dter this concluson. We find that the trid court’s Batson findings as to juror Johnson were
clearly erroneous. Accordingly, wereverse and remand for anew tria conagtent withthisholding. Aswe
reversng and remanding on the first issue, we decline to address the remaining issues.

112. THE JUDGMENT OF THE CIRCUIT COURT OF LAWRENCE COUNTY IS
REVERSED AND REMANDED FOR ANEW TRIAL. ALL COSTSOF THISAPPEAL ARE

ASSESSED TO LAWRENCE COUNTY.

KING, CJ.,, LEE AND MYERS, P.JJ.,, IRVING, CHANDLER, GRIFFIS, AND
BARNES, JJ., CONCUR. SOUTHWICK AND ROBERTS, JJ., NOT PARTICIPATING.



